TI TLE 12 DEPARTMENT OF LABOR AND | NDUSTRI AL RELATI ONS
SUBTI TLE 7
BOARDS
CHAPTER 42
HAWAI | PUBLI C EMPLOYMENT RELATI ONS BOARD

Subchapter 1

HAWAI | ADM NI STRATI VE RULES

RULES OF PRACTI CE AND PROCEDURE

Rul es of General Applicability

§12-42-1 Scope
§12-42-2 Construction of rules
§12-42-3 Subchapters
§12-42-4 Definitions
§12-42-5 The board
8§12-42-6 Public records
8§12-42-7 Appear ance and practice before the board
§12-42-8 Proceedi ngs before the board
8§12-42-9 Decl aratory rulings by the board
§12-42-10 Adoption, amendnent, or repeal of rules
8§812-42-11 to 12-42-15 (Reserved)
Subchapter 2 Determ nation of Optional Appropri-

§12-42-16
§12-42-17

§12-42-18

§12-42-19
§12-42-20

§12-42-21
§12-42-22

ate Bargaining Unit, Selection of
Excl usi ve Bargai ni ng Representative,
Decertification Pursuant to
Sections 89-6 and 89-7, HRS

Scope

Petition for determ nation of optional
appropri ate bargai ning unit

Petition for selection of exclusive bar-
gai ning representative

Petition for decertification

Petition for clarification or
of certification

Petition for inclusion or
supervi sory enpl oyees

Filing of petition for determ nation of
opti onal appropriate bargaining unit,
sel ection of exclusive bargaining
representative, or decertification

anmendnment

excl usi on of
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§12-42-23
§12-42-24
§12-42-25
§12-42-26
§12-42-27
§12-42-28
§12-42-29
§12-42-30
§12-42-31
§12-42-32
§12-42-33
§12-42-34
§12-42-35
§12-42-36

Evi dence of show ng of interest
W t hdrawal of petitions

Noti ce of pending petitions

I nvesti gation

Stipulation for consent el ection
List of eligible voters

Noti ce of hearing

Prehearing conference

Heari ng

Noti ce of election

El ecti on procedure

Hearing on chall enges or objections
Certification of new el ection
Concl usi ve determ nation

8§812-42-37 to 12-42-40 (Reserved)

Subchapter 3

§12-42-41
§12-42-42
§12-42-43
§12-42-44
§12-42-45
§12-42-46
§12-42-47
§12-42-48
§12-42-49
§12-42-50
§12-42-51

Sections 89-13 and 89-14, HRS

Scope

Conpl ai nt

Amendment

W t hdr awal

Answer

Noti ce of hearing
Prehearing conference
I nterl ocutory order
Heari ng

Deci si on and order
Enf or cenent of order

8§812-42-52 to 12-42-55 (Reserved)

Subchapter 4 Resolution of Disputes, Giev-

§12-42-56
§12-42-57
§12-42-58
§12-42-59
§12-42-60
§12-42-61
§12-42-62
§12-42-63
§12-42-64
§12-42-65
§12-42-66
§12-42-67

ances, and | npasses Pursuant to
11, HRS

Scope

Pol i cy

Regi ster of nediators

Regi ster of fact-finders

Regi ster of arbitrators

Noti ce of inpasse

I nvestigati on of inpasse

Appoi nt ment of nedi at or

Duti es of nmedi ator

Confidential information

Report of nedi ator

Appoi ntment and certification of fact-
findi ng board
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§12-42-68
§12-42-69
§12-42-70
§12-42-71

§12-42-72
§12-42-73

§12-42-74

§12-42-75
§12-42-76

Duties of fact-finding board

Report of fact-finding board

Notification of arbitration

Sel ection and certification of arbitra-
tion panel

Duties of arbitration panel

Fi ndi ngs and deci sion of arbitration
panel

Payment for nmediation, fact-finding, and
arbitration

Firefighters’ disputes

Cl osing of inpasse cases

8§812-42-77 to 12-42-80 (Reserved)

Subchapter 5
Ri ght s and Prohi bitions Pursuant

§12-42-81
§12-42-82
§12-42-83
§12-42-84
§12-42-85
§12-42-86
§12-42-87
§12-42-88

Procedures Relating to Strikes,
Section 89-12, HRS

Scope

Petition

Amendnment of petition

W t hdrawal of petition
Answer

Prelim nary investigation
Heari ng

Deci si on and order

8§812-42-89 to 12-42-95 (Reserved)

Subchapter 6 (Repeal ed)
8§812-42-96 to 12-42-101 (Repeal ed)
§812-42-102 to 12-42-105 (Reserved)

Subchapter 7 Financial Reports of Enployee
Or gani zations Pursuant to

Section 89-15, HRS

§12-42-106 Scope

8§12-42-107 Financial report
812-42-108 Petition

§12-42-109 Anendnent

8§12-42-110 Wt hdr awal

§12-42-111 Answer

8§12-42-112 Prehearing conference
8§12-42-113 Hearing

§12-42-114 Deci sion and order

§812-42-115 to 12-42-120 (Reserved)

Subchapter 8 Resolution of Disputes Concern-
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§12-42-121
§12-42-122

ing Cost Itens Pursuant to
Section 89-5, HRS

Scope
Jurisdiction of board

§812-42-123 to 12-42-125 (Reserved)

Subchapt er

§12-42-126
§12-42-127
§12-42-128
§12-42-129

§12-42-130
§12-42-131
§12-42-132

9 Reference Materials Pursuant to
Section 89-5, HRS

Scope

Constitution, charter, by-laws

Col | ective bargai ni ng agreenents

St atutes, ordi nances, rules, regulations,
orders, policies

I nformati on and data

Statistical data

Public records

§812-42-133 to 12-42-135 (Reserved)

Subchapt er

10 Revi ew of Refunds Pursuant to Sec-
tion 89-4, HRS

§12-42-136 Scope
8§12-42-137 Petition for review
§12-42-138 Answer
§12-42-139 Anendnent
8§12-42-140 Wt hdr awal
8§12-42-141 Prehearing conference
§12-42-142 Notice of hearing
8§12-42-143 Hearing
8§12-42-144 Deci sion and order
SUBCHAPTER 1
RULES OF GENERAL APPLI CABILITY

8§12-42-1 Scope. These rules govern procedure before the
Hawai i public enploynment relations board under chapter
anmended, and such other statutes as nmay now or hereafter
adm ni stered by the board. [Eff. Feb. 6, 1981] (Auth:
(I'nmp: HRS 889-5)

8§12-42-2 Construction of rules. This chapter shal

I
t
[

i
0
Eff. Feb. 6,

berally construed to effectuate the purpose of chapter
secure the just and speedy determ nation of every proceedi ng.
HRS §89-5)

1981] (Auth: HRS 889-5) (I np:
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8§12-42-3 Subchapters. (a) Each of the subchapters sets
forth special rules applicable to the type of proceedi ng described in
the caption of the subchapter.

(b) This subchapter sets forth general rules applicable to al
proceedi ngs conducted pursuant to chapter 89, HRS, and should be read
in conjunction with the subchapter governing the particul ar
pr oceedi ng.

(c) In any conflict between a general rule in this subchapter
and a special rule in another subchapter, the special rule shall
govern. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS §89-5)

8§12-42-4 Definitions. As used herein:

“Arbitration” shall be as defined in section 89-2, HRS.

“Appropriate bargaining unit” shall be as defined in section
89-2, HRS.

“Board” neans the Hawaii public enploynment relations board
created pursuant to section 89-5, HRS.

“Certification” shall be as defined in section 89-2, HRS.

“Col | ective bargai ning” shall be as defined in section 89-2,

HRS.

“Cost itenms” shall be as defined in section 89-2, HRS.

“Enpl oyee” or “public enployee” shall be as defined in section
89-2, HRS.

“Enpl oyee organi zation” shall be as defined in section 89-2,
HRS.

“Enpl oyer” or “public enployer” shall be as defined in section
89-2, HRS.

“Essential position” shall be as defined in section 89-2, HRS.

“Excl usive representative” shall be as defined in section 89-2,
HRS.

“Fact-finding” shall be as defined in section 89-2, HRS.

“Hearings officer” nmeans any person appointed by the board to
act in such capacity pursuant to section 89-5, HRS.

“l npasse” shall be as defined in section 89-2, HRS.

“Legi sl ative body” shall be as defined in section 89-2, HRS.

“Medi ati on” shall be as defined in section 89-2, HRS.

“Party” nmeans any person, enployee organization, or public
enpl oyer filing a conplaint, petition, request, or application under
chapter 89, HRS, or this chapter, and any person, enpl oyee
organi zation, or public enployer naned or admtted as a party, or
properly seeking and entitled as of right to be admtted as a party,
in a conplaint, petition, request, or application filed under chapter
89, HRS, or this chapter.

“Prof essi onal enpl oyee” shall be as defined in section 89-2,
HRS.

“Service fee” shall be as defined in section 89-2, HRS.

“Strike” shall be as defined in section 89-2, HRS.

“Supervisory enployee” shall be as defined in section 89-2,
HRS. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS 8889-2, 89-5)

8§12-42-5 The board. (a) The office of the board is at
Honol ul u, Hawaii .
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(b) Unless otherw se specifically directed, all comrunications
to the board shall be addressed to the Hawaii Public Enpl oynent
Rel ati ons Board, 550 Hal ekauwila Street, 2" Fl oor, Honol ulu, Hawaii,
96813, or at such other address as the board may be | ocated fromtinme
to tine.

(c) The office of the board shall be open from7:45 a.m to

4:30 p.m of each weekday unl ess otherw se provided by statute or
executive order.
(d) Sessions of the board shall be held as foll ows:
(1) The board shall neet and exercise its powers in any part
of the State of Hawaii .
(2) Al neetings of the board shall be open to the public.
(3) The board nay neet in executive session, fromwhich the

public may be excluded, by a recorded vote of not |ess

than two-thirds or the total nmenbership of the board, and

no order, regulation, ruling, contract, appointnment, or
deci sion shall be finally acted upon at such executive
sessi on.

(e) The adm nistration of the board shall be as follows:

(1) The chairman of the board shall be responsible for the
adm ni strative functions of the board.

(2) In the event that the board shall appoint an executive

of ficer, such executive officer shall

(A) Have charge of the board s official records and be
responsi bl e for the maintenance and custody of the
docket, files and records of the board, including the
transcripts of testinony and exhibits, all papers and
requests filed in any proceeding, findings,
determ nations, reports, opinions, orders, rules,
regul ati ons, and approved forns.

(B) Prepare for the board a draft of the annual report of
the board’ s activities, including the cases con ng
before the board and their disposition, and the
nanmes, duties, and salaries of its officers and
enpl oyees, for subm ssion to the governor and to the
| egi sl ative bodi es pursuant to section 89-5(2), HRS.

(C) Performsuch other duties and functions as the board
may assign fromtine to tinme. [Eff. Feb. 6, 1981]
(Auth: HRS 889-5) (Inp: HRS §89-5)

8§12-42-6 Public records. (a) The term“public record,” as
used in this chapter, shall be as defined in section 92-50, HRS, and
shall include all rules, regulations, witten statenents of policy,
or interpretations fornul ated, adopted, or used by the board, al
conpl aints, opinions and orders, witten testinony, and any other
material on file in the office of the board unless accorded
confidential treatnment pursuant to |aw or this chapter.

(b) All public records shall be available for inspection in
the office of the board during established office hours, unless
public inspection of such records is in violation of any state or
federal |aw, provided that, except where such records are open under
any rule of court, the board nmay determ ne which records nay be
wi thheld from public inspection when such records pertain to the

DLIR 12612 Page 6



preparation of the prosecution or defense of any action or proceeding
to which the board, the State, or any governnmental agency or sub-
division is or may be a party, or when such records do not relate to
a matter in violation of |aw and nondi scl osure is deened necessary
for the lawful protection of the character, reputation, or business
of any person.

(c) Public records printed or reproduced by the board in
gquantity shall be nade avail able to any person requesting the sanme
and paying the required cost thereof. Photocopies of public records
shal | be made and given to any person upon request and upon paynent
of the fees prescribed by law, and certified copies of extracts from
public records shall also be given upon request and upon paynent of
the fees prescribed by |aw.

(d) Requests for public information, for perm ssion to inspect
official records, or for copies of public records shall be handl ed
with due regard for the dispatch of the board s primary public
duties. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS 8889-5,
92-50)

8§12-42-7 Appearance and practice before the board. (a) A
public enmpl oyee may appear in his own behal f; an enpl oyee
organi zation nmay be represented by a person or persons duly
desi gnat ed and aut hori zed by the enpl oyee organi zati on; and a public
enpl oyer may appear on its own behalf or through a person or persons
duly designated and aut horized by such enpl oyer.

(b) In any proceeding under this chapter, any public enployee,
enpl oyee organi zati on, or public enployer may be represented by
counsel or any other authorized person.

(c) When a person acting in a representative capacity appears
in person or signs a paper in practice before the board, that
i ndi vi dual s personal appearance or signature shall constitute a
representation to the board that under the provisions of this chapter
and the | aw such individual is authorized and qualified to represent
the particular person on whose behalf the individual acts. The board
may at any tinme require any person transacting business before the
board in a representative capacity to show authority and
qualification to act in such capacity.

(d) Bar to appearance:

(1) No person who has been associated with the board as a

menber, officer, enployee, or counsel shall be permtted
at any tinme to appear before the board in behalf of any
party in connection with any proceeding or matter which
such person has handl ed or passed upon while associated in
any capacity with the board.

(2) No person appearing before the board in any proceeding or

matter shall in relation thereto knowi ngly accept

assi stance from any person who would hinself be precluded
by this section from appearing before the board in such
proceedi ng or matter.

(e) No person who has been associated with the board as a
menber, officer, enployee, or counsel thereof shall be permtted to
appear before the board in behalf of, or to represent in any matter,
any party in connection with any proceeding or matter which was
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pendi ng before the board at the tine of such person’s association
with the board unless such person shall first have obtained the
written consent of the board upon a verified showi ng that such person
did not give personal consideration to the matter or proceeding as to
whi ch consent is sought or gain particular know edge of the facts

t hereof during such person’s association with the board. [Eff. Feb.
6, 1981] (Auth: HRS 889-5) (Inp: HRS §89-5)

8§12-42-8 Proceedings before the board. (a) Filing of
docunent s:

(1) Al conplaints, p
exceptions, brief
to be filed with
of fice.

(2) Such papers may be sent by mail or hand-carried to the
board’s office within the time limt, if any, for such

adi ngs, submttals, petitions, reports,
menor anda, and ot her papers required

| e
S,
the board shall be filed at the board’s

filing.
(3) The date on which the papers are actually received by the
board shall be deened to be the date of filing.

(4) Al papers filed with the board shall be witten in ink,
typewritten, m neographed, or printed, shall be plainly
| egi bl e, and shall be on strong durabl e paper, not | arger
than 8% X 14 inches in size, except that tables, charts,
and ot her docunments may be larger, if folded to the size
of the docunments to which they are attached.

(5) All papers nust be signed in ink by the party or the
party’s duly authorized representative or attorney. The
signature of the person signing the docunent constitutes a
certification that such person has read the docunment; that
to the best of such person’s know edge, information, and
bel i ef every statenent contained in the instrument is true
and correct and no such statenents are m sl eadi ng; and
that the docunment is not interposed for del ay.

(6) Unless otherw se specifically provided by a particular
rule, regulation, or order of the board, the original and
five copies of the papers, with certificate of service on
all parties, shall be filed.

(7) The initial docunents filed in any proceeding shall state
on the first page thereof the name, mailing address, and
t el ephone nunber of the person or persons who nmay be
served with any docunents filed thereafter in the
pr oceedi ng.

(b) The board shall maintain a docket of all proceedi ngs and

each proceeding shall be assigned a nunber.

(c) In conputing any period of tinme prescribed or allowed by
these rules or by order of the board, or by any applicable statute,
the day of the act, event, or default after which the designated
period of tine begins to run shall not be included. The |ast day of
the period so conmputed shall be included unless it is a Saturday, a
Sunday, or a holiday, in which event the period runs until the end of
t he next day which is not a Saturday, a Sunday, or a holiday. Wen
the period of time prescribed or allowed is |ess than seven days,

i ntermedi at e Sat urdays, Sundays, and holidays shall be excluded in
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the conputation. As used in this section, “holiday” shall nean any
day designated as such pursuant to section 8-1, HRS.

(d) The board nmay at any time institute investigations on its
own notion. The board shall serve its notice of investigation upon
t he public enpl oyee, enployee organization, or public enployer being
i nvestigated or having a direct interest or concern in the matter
under investigation and shall designate the tine and place for the
i nvestigation.

(e) In any proceeding before the board, the board may obtain
t he assistance or solicit the views of other governnmental agencies,
enpl oyee organi zati ons, public enployers, or private organi zations
where necessary or desirable to effectuate the purposes of chapter
89, HRS.

(f) An official reporter shall make the only official
transcript of such proceeding. Copies of the official transcript
shall not be provided by the board.

(g) Hearings:

(1) All hearings shall be conducted by the board. However

when the board finds it necessary to appoint a hearings

of ficer to conduct a hearing, the board may confer upon

such hearings officer the necessary powers, subject to

chapter 89, HRS, and this chapter, to conduct such hearing
and procedural matters related thereto.

(2) Hearings shall be open to the public unless otherw se

provided by this chapter, or ordered, for good cause by

t he board.

(3) Motions:

(A) Al notions made during a hearing shall be nade part
of the record of the proceedings.

(B) Mdtions to dism ss a case shall be filed at | east
forty-eight hours before the tinme of hearing of the
case, and shall conformto the requirenents in
section 12-42-8(g)(3)(c).

(C) Al notions other than those made during a hearing
shall be subject to the follow ng:

(i) Such notions shall be made in witing to the board,
shall briefly state the relief sought, and shall be
acconpani ed by affidavits or nenoranda setting forth
t he grounds upon which they are based.

(ii) The nmoving party shall serve a copy of all npotion
papers on all other parties and shall, within three
days thereafter, file with the board the original and
five copies with certificate of service on al
parties.

(iii) Answering affidavits, if any, shall be served on all
parties and the original and five copies, with
certificate of service on all parties, shall be filed
with the board within five days after service of the
notion papers, unless the board directs otherw se.

(iv) The board nmay decide to hear oral argunent or
testimony thereon, in which case the board shall
notify the parties of such fact and of the tine and
pl ace of such argunent or the taking of such
testi nmony.

DLIR 12912 Page 9



(4)
(5)

(6)

(7)

The provisions of section 12-42-7 shall govern appearances

at the hearing.

Al'l w tnesses shall appear in person and shall be exam ned

under oath or affirmation. All w tnesses sumoned by the

board shall be paid by the board and all w tnesses
sunmoned by a party shall be paid by the party. Wtnesses
shall be paid the same witness and ni | eage fees as

witnesses in the courts of the State of Hawaii .

Di scovery, depositions, and interrogatories:

(A) Upon written application and for good cause shown,
the board may permt the parties to take deposition
upon oral examnation or witten interrogatories in
t he manner prescribed under the Hawaii Rul es of
Civil Procedure.

(B) A copy of the deposition or interrogatories shall be
filed with the board.

(C) Wtness fees and m | eage shall be paid by the party
at whose instance the wi tness appears and the person
taki ng the deposition shall be paid by the party at
whose i nstance the deposition is taken.

Subpoenas:

(A) The board may issue subpoenas to require the
attendance of witnesses in this State and the
producti on of books and papers at a hearing held
under the provisions of this chapter.

(B) Any party may file a witten application for
subpoenas with the board before the hearing.

(C) Mtion to revoke subpoenas:

(i) A nmotion to revoke a subpoena may be filed with the
board not later than five days fromthe date of
service of the subpoena.

(ii) The board shall give notice of the filing of a notion
to revoke to the applicant for subpoena.

(D) Ruling on notion to revoke:

(i) The board nmay revoke a subpoena on the ground that
t he subpoena does not reasonably relate to any matter
under investigation, inquiry, or hearing; that the
subpoena does not describe with sufficient
particularity the evidence sought or that the
evi dence sought fromthe witness is privil eged under
the | aw or the provisions of this chapter.

(ii) The board shall nake a statenment as to the basis for
its ruling.

(iii) An aggrieved party may request that the notion to
revoke a subpoena, the answer thereto, if any, and
the board’ s statenent of the basis for its ruling be
made part of the record.

(E) Wtnesses:

(i) No person served with a subpoena issued by the board
shall refuse or neglect to appear, to testify, or to
produce books and papers relevant to such
i nvestigation, inquiry, or hearing as conmanded in
such subpoena without the tinmely filing of a notion
to revoke a subpoena with the board.
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(8)

(9)

(10)

(ii) Afailure to conply with, or neglect of, a subpoena

i ssued by the board may be certified by the board to
a court of conpetent jurisdiction for an order of
conpl i ance.

Rul es of evi dence:

(A)
(B)
(O
(D)

(B)

(F)
(G

I n any proceedi ng before the board, the board shal
not be bound by technical rules of evidence.

Al irrelevant, immterial, or unduly repetitious

evi dence shall be excl uded.

The board shall give effect to the rules of privilege
recogni zed by | aw.

Docunentary evidence nay be received in the form of
copi es or excerpts, if the original is not readily
avai | abl e, provided that upon request parties shal

be given an opportunity to conpare the copy with the
ori ginal .

Each party shall have the right to conduct such
cross-exam nation as may be required for a full and
true disclosure of the facts and shall have the right
to submt rebuttal evidence.

The board may take notice of judicially recognizable
facts.

The board may take notice of generally recognizable
technical or scientific facts within its specialized
know edge; however, parties shall be notified either
before or during the hearing of the material so
noticed, and they shall be afforded an opportunity to
contest the facts so noti ced.

Cont enpt uous conduct:

(A)

(B)

Cont enpt uous conduct at any hearing shall be grounds
for summary exclusion fromthe hearing. Such

m sconduct, if of an aggravating character and
engaged in by an attorney or other representative of
a party, shall be grounds for suspension or

di sbarment from further practice before the board
after due notice and heari ng.

The refusal of a witness at any such hearing to
answer any question which has been ruled to be
proper may, in the discretion of the board, be
grounds for striking all testinony previously given
by such witness on related matters.

Amendnent of docunents:

(A)

(B)

Any docunment filed in a proceeding may be anended, in
the discretion of the board, at any time prior to the
i ssuance of a final order thereon.

| f such docunment is not in substantial conformty
with the applicable rules of the board as to the
contents thereof, or is otherwi se insufficient, the
board, on its own initiative or upon notion of a
party, may strike or dism ss such docunment, or
require its amendnent. A party noving for anendnment
of a docunent shall file a notion for |eave to anmend
together with the proposed anmended docunent.
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(11)

(12)

(13)

(14)

(C) If anmended, the docunment shall be effective as of the
date of the original filing, if it relates to the
sane proceedi ng.

Retenti on of docunents by the board:

(A) Al docunents filed with or presented to the board
shall be retained in the files of the board.

(B) The board nay permt the withdrawal of original
docunment s upon submnm ssion of properly authenticated
copies to replace such docunents.

Upon notion and for good cause shown, the board may order

substitution of parties, except that in the case of death

of a party substitution nay be ordered without the filing
of a notion.

The board, on its own initiative or upon notion, may

consol idate for hearing or other purposes or nay

cont enpor aneously consi der two or nore proceedi ngs which

i nvol ve substantially the sane parties or issues if it

finds that such consolidation of proceedi ngs or

cont enpor aneous consi deration will be conducive to the

proper dispatch of its business and to the ends of justice

and will not unduly delay the proceedings.

I ntervention in proceeding:

(A) In any proceeding other than representation

proceedi ngs, a petition to intervene and becone a

party thereto shall be submtted in witing to the

boar d.

The petition shall contain the follow ng:

Nature of petitioner’s statutory or other right.

Nature and extent of petitioner’s interest.

Ef fect of any decision in the proceedi ng on

petitioner’s interest.

(iv) Oher neans avail abl e whereby petitioner’s interest
may be protected.

(v) Extent petitioner’s interest nay be represented by
exi sting parties.

(vi) Extent petitioner’s participation can assist in
devel opnent of a sound record.

(vii) Extent petitioner’s participation will broaden the

i ssue or delay the proceeding.

NN
—— — w

—_———N
—

(viii) Extent petitioner’s interest in the proceeding

differs fromthat of the general public.

(ix) How the petitioner’s intervention
woul d serve the public interest.

(C) The original and five copies of the petition with
certificate of service on all parties, shall be filed
with the board.

(D) Intervention shall not be granted except on avernents
whi ch are reasonably pertinent to the issues already
present ed but do not unduly broaden them If
intervention is granted, the petitioner thereby
beconmes an intervenor and a party to the proceeding
to the degree indicated by the order allow ng
i nterventi on.
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(15)

(16)

(17)

(18)

(19)

I n any proceedi ng an agreed statenent of facts may be
introduced into the record with respect to any issue. An
agreed statenment of facts may be accepted by the board

wi thout a hearing. The parties to an agreed statenent of

facts may agree to a waiver of hearing.

The charging party, in asserting a violation of chapter

89, HRS, or this chapter, shall have the burden of proving

the allegations by a preponderance of the evidence. The

party raising any subsequent issue shall have the burden
of proving that issue by a preponderance of the evidence.

Argunent, briefs, proposed findings:

(A) Any party shall be entitled, upon request nade before
the close of the hearing, to present oral argunent.

(B) Any party shall be entitled, upon request nade before
the cl ose of the
hearing, to file a brief or proposed findings of
facts and conclusions of |aw, or both, within such
time as may be fixed by the board, but not in excess
of fifteen days fromthe close of the hearing.

(C) The board may direct oral argument or the filing of
briefs or proposed findings of facts, conclusions of
l aw, or both, when it deens the subm ssion of briefs
or proposed findings, or both, is warranted by the
nature of the proceeding or the particular issues
t herein.

(D) A request for extension of time within which to file
a brief or proposed findings shall be made in witing
to the board at |east three days before the
expiration of the required tinme for filing, and shall
be acconpani ed by an affidavit setting forth the
grounds upon which it is based and indicating the
position of the other parties with regard to such re-
quest .

Deci sions and orders of the board:

(A) Every decision and order rendered by the board shall
be in witing or stated in the record and shall be
acconpani ed by separate findings of fact and
conclusions of law. |If any party has filed proposed
findings of fact, the board shall incorporate inits
deci sion a ruling upon each proposed finding so
presented. A certified copy of the decision and
order and acconpanyi ng findings and concl usi ons shal
be delivered or mailed to each party or his attorney
or representative, and shall be released for public
i nformation.

(B) Copies of such docunents shall be avail able for
public inspection in the office of the board or may
be obtai ned upon request and upon paynment of costs,
if any.

Unaut hori zed ex parte comruni cati ons:

(A) Unaut horized ex parte comruni cati ons are defined as
private communi cations with nenmbers of the board as
to the merits of a proceeding with a view towards
i nfluencing the outcome of the cause, except that the
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following classes of ex parte conmunications shal
not be prohibited:

(i) Those which relate solely to matters which a board
menber is authorized to dispose of on an ex parte
basi s.

(ii1) Requests for information with respect to the status
of a proceeding.
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(iii) Those which all parties to the proceedi ng agree, or
whi ch the board has formally ruled, may be nade on an
ex parte basis.

(iv) Those with representatives of any news nedia on
matters intended to informthe general public.

(B) No public enployee, enployee organization, public
enpl oyer, or any other person or organization,
whet her or not a party to a proceeding before the
board, shall make any unauthorized ex parte
conmuni cation either orally or in witing about the
proceedi ng to any nenber of the board. [Eff. Feb. 6,
1981] (Auth: HRS 889-5)(Inp: HRS §889-5, 91-1, 91-
2, 91-9, 91-10 to 12)

8§12-42-9 Declaratory rulings by the board. (a) Any public
enpl oyee, enpl oyee organi zation, public enployer, or interested
person or organization nay petition the board for a declaratory order
as to the applicability of any statutory provision or of any rule or
order of the board.

(b) The petition shall be prepared on a form furnished by the

board, and the original and five copies shall be filed with the
boar d.

(c) The petition shall contain the foll ow ng:

(1) The nane, address, and tel ephone nunmber of the petitioner.

(2) A statenent of the nature of the petitioner’s interest,

i ncludi ng reasons for subm ssion of the petition.

(3) A designation of the specific provision, rule, or order in
guesti on.

(4) A clear and conci se statenment of the position or
contention of the petitioner.

(5) A nmenorandum of authorities, containing a full discussion
of the reasons, including |legal authorities, in support of
such position or contention.

(6) The signature of each petitioner.

(d) Any petition which does not conformto the foregoing

requi renments may be rejected.

(e) Any party may intervene subject to the provisions of

section 12-42-8(g)(14) insofar as they are applicable.

DLIR 12342 Page 15



(f) The board may, for good cause, refuse to issue a
decl aratory order. Wthout limting the generality of the foregoing,
the board may so refuse where:

(1) The question is speculative or purely hypothetical and
does not involve existing facts or facts which can
reasonably be expected to exist in the near future.

(2) The petitioner’s interest is not of the type which woul d
give the petitioner standing to maintain an action if such
petitioner were to seek judicial relief.

(3) The issuance of the declaratory order may adversely affect
the interests of the board or any of its officers or
enpl oyees in a litigation which is pending or nay
reasonably be expected to ari se.

(4) The matter is not within the jurisdiction of the board.

(g) The board shall consider each petition submtted and,
within a reasonable tinme after the subm ssion thereof, either deny
the petition in witing, stating its reason for such denial, or issue
a declaratory order on the matters contained in the petition.

(h) Hearing:

(1) Although in the usual course of processing a petition for

a declaratory ruling no formal hearing shall be granted to
the petitioner, the board may, in its discretion, order
such proceedi ng set down for hearing.

(2) Any petitioner who desires a hearing on a petition for
declaratory ruling shall set forth in detail in a witten
request the reasons why the matters alleged in the
petition, together with supporting affidavits or other
written evidence and briefs or nenoranda or | egal
authorities, will not permt the fair and expeditious
di sposition of the petition and, to the extent that such
request for hearing is dependent upon factual assertion,
shal | acconpany such request by affidavit establishing
such facts.

(i) An order disposing of a petition shall be applicable only
to the factual situation alleged in the petition or set forth in the
order. The order shall not be applicable to different factual
situations or where additional facts not considered in the order
exist. Such order shall have the same force and effect as other
orders issued by the board. [Eff. Feb. 6, 1981] (Auth: HRS 889-5)
(I'mp: HRS 8§889-5, 91-8)
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812-42-10 Adoption, anendnent, or repeal of rules. (a) Any
public enmpl oyee, enployee organi zation, public enployer, or
I nterested person or organi zation nmay petition the board for
adopti on, amendnment, or repeal of any rule of the board.

(b) The petition need not be in any special formbut it shal
contain the follow ng:

(1) The nane, address, and tel ephone nunmber of each

petitioner.
2) The signature of each petitioner.
3) A statenent of the nature of the petitioner’ s interest.
4) A draft or the substance of the proposed rule or amendnment
5
6
c

or a designation of the provisions sought to be repeal ed.
) A statenment of the reasons in support of the proposed
rul e, amendnent, or repeal.
) Any other information pertinent to the petition.
) The original and five copies of the petition shall be
filed with the board.

(d) Any petition which does not conformto the requirenments
specified herein may be rejected and the petitioner shall be so
notifi ed.

(e) The board shall, within thirty days after the filing of
the petition, either deny the petition in witing, stating its
reasons for such denial, or initiate proceedings in accordance with
section 91-3, HRS, and the procedures provided herein for the
adopti on, amendnment, or repeal of rules.

(f) Public hearing:

(1) The public hearing on the proposed adoption, anmendnent, or

repeal of any rule shall be held in the hearings room of

t he board or such other place as the board may desi gnate,
and shall be presided over by the board chairman, a board
menber, or such other person as the board may desi gnate.
Addi ti onal hearings may be conducted at selected | ocations
within the State.

(2) The notice of hearing shall set forth a statement of the

substance of the proposed rule, amendnment, or a
desi gnati on of the provisions sought to be repeal ed, and
the date, time, and place of the public hearing.

(3) At the commencenent of the hearing, the presiding officer

shall read the notice of hearing and shall then outline
t he procedures to be followed. The presiding officer
shall have the authority to adm nister the oaths or
affirmati ons and to take all other actions necessary for
the orderly conduct of the hearing.

(4) Interested persons and agencies shall, in such order as
the presiding officer may prescribe, be given a reasonable
opportunity to offer testinmony on matters specified in the
notice of hearing. Before proceeding to testify, persons
and agencies shall state their names, addresses,
organi zations, and such other information respecting their
appearance as the presiding officer may request. Every
w tness shall be subject to questioning by the presiding
of ficer or any other authorized person or agency.
Questioning by other persons or agencies shall not be
permtted except when authorized by the presiding officer.

NN ~ NN
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(5) Any person or agency unable to attend the public hearing
who desires to submt witten testinony shall submt such
testinmony to the board at its office by the date and tinme
specified in the notice of hearing.

(g) The board nay at any time, on its own initiative,
institute proceedings in accordance with section 91-3, HRS, and the
procedures provided herein for the adoption, anmendnent, or repeal of
rules. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (lnp: HRS 8889-5,
91-1, 91-2, 91-3, 91-6)

§812-42-11 to 15 (Reserved)

SUBCHAPTER 2

DETERM NATI ON OF OPTI ONAL APPROPRI ATE
BARGAI NI NG UNI T, SELECTI ON OF
EXCLUSI VE BARGAI NI NG REPRESENTATI VE,
AND DECERTI FI CATI ON PURSUANT TO
SECTI ONS 89-6 AND 89-7, HRS

8§12-42-16 Scope. This subchapter governs the general
procedure relating to determ nation of an optional appropriate
bargai ning unit, to elections of an exclusive bargaining
representative, and to decertification of an exclusive bargaining
representative pursuant to sections 89-6 and 89-7, HRS. [Eff.
Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS 889-6, 89-7)

8§12-42-17 Petition for determ nation of optional appropriate
bargaining unit. (a) The follow ng occupational groups are
desi gnat ed as optional appropriate bargaining units:

(1) Registered professional nurses.
) Nonprofessional hospital and institutional workers.
) Firefighters.
)
)

Police officers.
Prof essional and scientific enployees, other than
regi stered professional nurses.

(b) A petition to determ ne an optional appropriate bargaining
unit may be filed by an enpl oyee organi zati on or anyone authorized to
act in its behalf.

(c) The petition shall be prepared on a form furnished by the
board. The original and five copies shall be signed and filed with
t he board.

(d) The petition shall include the foll ow ng:

(1) The nane, address, and affiliation, if any, of the
petitioner, and the nanme and tel ephone nunber of its
princi pal representative to be contacted.

(2) The nanme and address of the public enployer involved, and

t he nanme and tel ephone nunber of its principal
representative to be contacted.

A~
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DLIR 12342 Page 18



(3) The approxi mate nunmber of public enpl oyees enployed by the
public enmpl oyer invol ved.

(4) A description of the claimed optional appropriate
bar gai ni ng unit, specifying inclusions and excl usions, as
wel | as the approxi mate nunber of enployees in the unit.

(5) The nanme and address of any known enpl oyee organi zations
who claimto represent any of the public enployees in the
cl ai med optional appropriate bargaining unit.

(6) A clear and conci se statement of any other rel evant

facts. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS 8889-6,
89-7)

8§12-42-18 Petition for selection of exclusive bargaining
representative. (a) A petition to select an exclusive bargaining
representative of an appropriate bargai ning or optional appropriate
bargai ning unit may be filed by an enpl oyee organi zation or anyone
authorized to act in its behal f.

(b) The petition shall be prepared on a form furnished by the
board. The original and five copies shall be signed and filed with
t he board.
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The petition shall include the follow ng:

The nanme, address, and affiliation, if any, of the

petitioner, and the nanme and tel ephone nunber of its

principal representative to be contacted.

(2) The nanme and address of the public enployer involved, and
t he name and tel ephone nunber of its principal
representative to be contacted.

(3) The approxi mate nunmber of public enployees enployed by the
public enmpl oyer invol ved.

(4) A description of the appropriate bargaining or optional
appropriate bargai ning unit, specifying inclusions and
excl usions, as well as the approxi mate nunber of enpl oyees
in the unit.

(5) The nanme and address of any known enpl oyee organization
who clainms to represent any of the public enployees in the
cl ai med appropriate bargai ning or optional appropriate
bar gai ni ng unit.

(6) A clear and conci se statement of any other rel evant

facts. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inmp: HRS

§889-6, 89-7)

—~
=0
~——

8§12-42-19 Petition for decertification. (a) A petition for
decertification of an exclusive bargaining representative my be
filed by any public enployee, or representative authorized to act in
the enpl oyee’s behalf, alleging that the certified exclusive
bar gai ni ng representative is no longer the mapjority representative of
the enpl oyees in the appropriate bargaining or optional appropriate
bar gai ni ng unit.

(b) The petition shall be prepared on a form furnished by the
board. The original and five copies shall be signed and filed with
t he board.

(c) The petition shall include the foll ow ng:

(1) The nane, address, and affiliation, if any, of the
petitioner, and the nanme and tel ephone nunber of its
principal representative to be contacted.

(2) The nanme and address of the exclusive bargaining
representative in an appropriate bargai ning or optiona
appropriate bargaining unit, and the expiration date of
any coll ective bargaining agreenment covering such
enpl oyees.

(3) The nanme and address of the public enployer involved, and
t he name and tel ephone nunber of its principal
representative to be contacted.

(4) A description of the appropriate bargaining or optional
appropriate bargaining unit and the approxi mate nunmber of
enpl oyees in the unit.

(5) A statenent that the exclusive bargaining representative
no | onger represents the

maj ority of the enployees in the appropriate
bar gai ni ng unit.
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(6) A clear and conci se statenment of any other rel evant
facts. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inmp: HRS
8889-6, 89-7)

8§12-42-20 Petition for clarification or anmendnent of
certification. (a) A petition for clarification of an appropriate
bar gai ni ng or optional appropriate bargaining unit or amendment of
certification may be filed by the exclusive bargaining representative
or any public enployer at any tine.

(b) The petition shall be prepared on a form furnished by the
board. The original and five copies shall be signed and filed with
t he board.

(c) The petition shall include the foll ow ng:

(1) The nane, address, and affiliation, if any, of the
petitioner, and the nanme and tel ephone nunber of its
princi pal representative to be contact ed.

(2) The nanme and address of the public enployer involved, and
t he name and tel ephone nunber of its principal
representative to be contacted.

(3) A description of the appropriate bargaining or optional
appropriate bargaining unit and the date of certification.

(4) The proposed clarification or amendment.

(5) A statenent setting forth reasons why clarification or
amendnment i s requested.

(6) A clear and conci se statement of any other rel evant
facts. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inmp: HRS
§889-6, 89-7)

8§12-42-21 Petition for inclusion or exclusion of supervisory
enpl oyees. (a) A petition for inclusion or exclusion of supervisory
enpl oyees may be filed by any public enployee or representative
authorized to act in the enployee’s behal f.

(b) The petition shall be prepared on a form furnished by the
board. The original and five copies shall be signed and filed with
t he board.
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The petition shall include the follow ng:

The nanme, address, and affiliation, if any, of the
petitioner, and the nanme and tel ephone nunber of its
principal representative to be contacted.

(2) The nanme and address of the exclusive bargaining
representatives of the affected appropriate bargai ning and
opti onal appropriate bargaining unit, and the expiration
dates of any collective bargai ning agreenents covering
such units.

(3) The nanme and address of the public enpl oyer involved, and
t he name and tel ephone nunber of its principal
representative to be contacted.

(4) A description of the affected appropriate bargai ni ng and
opti onal appropriate bargaining units, and the nunber of
supervi sory and nonsupervi sory enpl oyees invol ved.

(5) A clear and concise statenment of any other relevant facts.

d The petition shall be supported by a show ng of interest
of at least thirty percent of the supervisory or at least thirty
percent of the nonsupervisory enpl oyees, whichever group the
petitioner represents. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (I np:
HRS §889-6, 89-7)

—~
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8§12-42-22 Filing of petition for determ nation of optional
appropriate bargaining unit, selection of exclusive bargaining
representative, or decertification. (a) No valid determ nation; no
valid election; no collective bargaini ng agreenent:

(1) A petition for determ nation of an optional appropriate
bargai ning unit, or petition for selection of an exclusive
bar gai ni ng representative in an appropriate bargaining or
opti onal appropriate bargaining unit, or petition for
decertification may be filed at any time, provided there
has been no valid determ nation or election within the
precedi ng twel ve nonths and, provided further, there is no
col | ective bargaining agreenment in current effect.

(2) Showi ng of interest:

(A) A petition for determ nation, selection, or
decertification shall be supported by a show ng of
interest of at least thirty percent of the enpl oyees
in the clainmed appropriate bargai ning or optional
appropri ate bargai ning unit.

(B) The showing of interest may be fil ed sinmultaneously
with, or within forty-eight hours after, the filing
of the petition.

(3) Atinely petition to intervene in a determ nation,
sel ection, or decertification proceeding shall be
supported by a showi ng of interest of at |east ten percent
of the enployees in the appropriate bargai ning or
opti onal appropriate bargaining unit. The show ng of
interest may be filed sinmultaneously with, or within
forty-eight hours after, the filing of the petition.

(b) Valid determ nation; valid election; collective bargaining

agreenent :
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(1)

(2)

(3)

(4)

Where there has been a valid determ nation of an optional
appropriate bargaining unit or election to select the
excl usi ve bargaining representative in an appropriate
bar gai ni ng or optional appropriate bargaining unit, the
board shall not entertain a petition for determ nation,
sel ection, or decertification until the expiration of
twel ve nonths after such determ nation or election.

Where there is a collective bargai ning agreenent in

current effect, a petition for determ nation, selection,

or decertification shall be filed not nore than ninety nor
| ess than sixty days prior to the expiration of the

agreenent .

Showi ng of interest:

(A) A petition for determ nation, selection, or
decertification shall be supported by a show ng of
interest of at least thirty percent of the enpl oyees
in the appropriate bargaining or optional appropriate
bar gai ni ng unit.

(B) The showing of interest may be fil ed sinmultaneously
with, or within forty-eight hours after, the filing
of the petition.

Atinely petition to intervene in a determ nation,

sel ection, or decertification proceeding shall be

supported by a showi ng of interest of at |east ten

percent of the enpl oyees in the appropriate bargaining or
opti onal appropriate bargaining unit. The proof of
showi ng of interest may be filed sinmultaneously with, or
within forty-eight hours after, the filing of the
petition.
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(5) An enpl oyee organi zation shall be regarded as sati sfying
the showi ng of interest requirenent as an intervenor if it
is the exclusive bargaining representative, or if it is
the party to a currently effective or recently expired
col | ective bargaining agreenment covering the enployees in
such petitioned bargaining unit. [Eff. Feb. 6, 1981]
(Auth: HRS 889-5) (lnmp: HRS §889-6, 89-7)

8§12-42-23 Evidence of showing of interest. (a) In
det erm ni ng whet her the evidence submtted to establish a show ng of
interest is sufficient, the board shall accept evidence of dues
check-of fs which have not been revoked, evidence of nmenbership,
aut hori zation cards, or petitions which were signed within six nonths
of the filing of the petition with the board, or a conbination of
t hese.
(b) The determ nation of the sufficiency of show ng of
interest is a mnisterial act and shall not be reviewed by the board.
(c) The evidence of showing of interest shall not be furnished
to any of the parties. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (I np:
HRS §889-6, 89-7)

8§12-42-24 Wthdrawal of petitions. Any petition my be
withdrawn with the consent of the board under such conditions as the
board nmay i npose to effectuate the policies of chapter 89, HRS.
Whenever the board approves withdrawal of any petition, the case
shall be closed. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inmp: HRS
§889-6, 89-7)

8§12-42-25 Notice of pending petitions. Upon the filing of a
petition under this subchapter, notice thereof, including the date
when such petition was filed, the name and address of the petitioner,
t he name and address of the public enployer involved, and the
appropri ate bargai ni ng or optional appropriate bargaining unit shall
be posted by the chairman on a public docket to be maintained by the
board at its office. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (I np:

HRS §889-6, 89-7)

8§12-42-26 |Investigation. (a) After the filing of a petition,
t he board may conduct an investigation.
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(b) The purpose of the investigation shall be to resolve the

fol |l ow ng:

(1) Whether the showi ng of interest requirenment under this
subchapt er has been satisfied.

(2) Whether nore than one enpl oyee organi zation seeks to
represent the enployees in the appropriate bargaining or
opti onal appropriate bargaining unit.

(3) Whether there is agreenent anong the parties as to the
conposition of the appropriate bargaining or optiona
appropriate bargai ning unit.

(4) Whether the parties desire to enter into a stipulation for
a consent election. [Eff. Feb. 6, 1981] (Auth: HRS 889-
5) (Inmp: HRS 8889-6, 89-7)

8§12-42-27 Stipulation for consent election. (a) The
stipulation for consent agreenent shall be prepared and signed by the
parties, subject to the approval of the board.

(b) The parties to the stipulation for a consent election
shall be the public enployer, the petitioner, and any intervenor.
[Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Ilnmp: HRS §889-6, 89-7)

8§12-42-28 List of eligible voters. Upon request fromthe
board, the public enployer shall submt to the board a |ist of names
and addresses of all enployees in the appropriate bargaining or
opti onal appropriate bargaining unit who are eligible to vote, not
| ess than ten days before the schedul ed date of election. [Eff. Feb.
6, 1981] (Auth: HRS 889-5) (Inp: HRS §889-6, 89-7)

8§12-42-29 Notice of hearing. (a) |If it appears to the board
after investigation that a hearing is warranted, the board shal
issue witten notice of hearing upon the parties. The initial notice
of hearing shall be served personally or by registered or certified
mail with return receipt requested.

(b) The notice shall include a statenent of the date, tine,
pl ace and nature of hearing, and such other information in accordance
with section 91-9, HRS.

(c) The hearing shall be held not |ess than ten nor nore than
twenty days after service of such notice of hearing, except by
agreenent of the parties in extraordinary circunstances as determ ned
by the board.

(d) A notice of hearing may be wi thdrawn or amended. [Eff.

Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS 8889-6, 89-7, 91-1,
91-9.5)

8§12-42-30 Prehearing conference. At l|least five days prior to
t he schedul ed date for hearing under section 12-42-30 or section 12-
42-33, the board may hold a prehearing conference for the purpose of
arriving at a settlenment or clarification of the issues and, to the
ext ent possible, an agreenent on facts, matters, or procedures as may
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facilitate and expedite the hearing or adjudication of the issues.
[Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inmp: HRS 8889-6, 89-7)

8§12-42-31 Hearing. Except as otherw se provided in this
subchapter, the procedure for hearing on determ nation of an optional
appropriate bargaining unit, selection of an exclusive bargaining
representative, or decertification shall be governed by the
provi si ons of subchapter 1. [Eff. Feb. 6, 1981] (Auth: HRS §89-5)
(I'mp: HRS 8§889-6, 89-7)

8§12-42-32 Notice of election. (a) The public enployer shal
post notices of election, on forms furnished by the board, where
notices are normally posted affecting all enployees in the
appropri ate bargai ning or optional appropriate bargaining unit not
| ess than seven days before the schedul ed date of el ection.

(b) The public enmployer shall certify to the board that the
notices of election have been posted where notices are normally
post ed.

(c) The reproduction of any document purporting to be a copy
of the board’s official ballot, other than one conpletely unaltered
in formand content and clearly marked “Sanple” on its face, which
suggests either directly or indirectly to public enployees that the
board endorses a particular choice, may constitute grounds for
setting aside an el ection upon objections properly filed. [Eff. Feb.
6, 1981] (Auth: HRS 889-5) (Inp: HRS §889-6, 89-7)

8§12-42-33 Election procedure. (a) All elections shall be by

secret ballot.

(b) Ballot:

(1) Any enployee organi zation nmay upon notion and with the
approval of the board have its nanme renoved fromthe
bal l ot, provided the motion is filed with seven days after
the signing of the stipulation for a consent election.

(2) In a decertification proceeding the exclusive bargaining
representative may not have its nane renoved w t hout
giving due notice in witing to the board and all parties
di scl aim ng any representation interest anong the
enpl oyees in the appropriate bargai ning or optional
appropriate bargaining unit.

(c) Any party nay be represented at the polling places by
observers selected in accordance with such conditions as
t he board may prescri be.

(d) Chall enges:

(1) Any authorized observer or the board s agent may
chal | enge, for good cause, the eligibility of any person
to participate in the election.

(2) The ballots of such challenged persons shall be inpounded.

(3) If the challenged ballots are insufficient in nunber to

affect the results of the election, the challenged ballots
shal | not be counted.
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(4) If the challenged ballots are sufficient in nunber to
affect the result of the election, the board shall conduct
an investigation and shall, if appropriate, conduct a
heari ng.

(e) Objections to the conduct of the election or conduct

affecting the results of the el ection:

(1) Wthin five days after the tally of ballots has been
furni shed, any party may file with the board an ori gi nal
and five copies of a statenent of objections to the
conduct of the election or conduct affecting the results
of the election. Such statement shall be tinmely filed
whet her or not chall enged ballots, if any, are sufficient
in nunber to affect the results of the el ection.

(2) The objecting party shall serve copies of the statenment of
obj ections forthwith upon all parties and proof of service
t hereof shall be filed with the board.

(3) Upon the filing of a statenment of objections to the
conduct of the election or conduct affecting the results
of the election, the board shall conduct an investigation
and shall, if appropriate, conduct a hearing.

(f) An answer nmay be filed within five days after service of
the statenent of objections. The answer shall contain a brief
statenment of facts refuting the objections. One copy of the answer
shall be served on each party, and the original and five copies with
proof of service upon all parties shall be filed with the board.

(g) Run-off election:

(1) The board shall conduct a run-off election when an
election in which the ballot provides for not |ess than
three choices (i.e., at least two enpl oyee organi zati ons
and “no representation”) results in no choice receiving a
maj ority of the valid ballots cast, or where the ball ot
provi ded for a choice between two representatives and the
nunmber of valid ballots cast for the two choices are equal
in nunber, and no objections are filed.

(2) The ballot in the run-off election shall provide for a
sel ecti on between the two choices receiving the |argest
nunmber of valid ballots cast.

(3) The board may, in its discretion, mintain
eligibility date or establish a new eligibi
[Eff. Feb. 6, 1981] (Auth: HRS 889-5) (I
89-7)

the sane
lity date.
np: HRS §889-6,

8§12-42-34 Hearing on challenges or objections. (a) Except as
ot herwi se provided in this subchapter, the procedure for hearing on
chal | enges or objections shall be governed by the provisions of
subchapter 1.

(b) The board shall serve witten notice of hearing on al
parties personally or by registered or certified mail with return
recei pt requested. The notice shall include a statenment of the date,
time, place and nature of hearing, and other information in
accordance with section 91-9, HRS.
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(c) The hearing shall be held not |ess than ten nor nore than
twenty days after service of the notice of hearing. [Eff. Feb. 6,
1981] (Auth: HRS 889-5) (Inp: 8889-6, 89-7, 91-9, 91-9.5)

8§12-42-35 Certification of new election. (a) |If the board
overrules a challenge, the challenged ballots shall be opened and
counted and the board shall issue a revised tally of votes and
forthwith issue a certification of the results of the election and a
certification of exclusive bargaining representative.

(b) If the board overrules the objections to the conduct of
the el ection or conduct affecting the results of the election, the
board shall forthwith issue a certification of the results of the
el ection and a certification of exclusive bargaining representative.

(c) If the board sustains the challenge of objections, the
board shall direct a new election to be held at such time and under
such conditions as it deens appropriate. [Eff. Feb. 6, 1981] (Auth:
HRS 889-5) (Inp: HRS §889-6, 89-7)

8§12-42-36 Conclusive determ nation. Decisions and orders of
the board relating to determ nations on any controversy concerning
the eligibility of an enpl oyee to vote or concerning the designated
dates, times, and places for the election shall be conclusive. [Eff.
Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS 8889-6, 89-7)

8§812-42-37 to 40 (Reserved)

SUBCHAPTER 3

PROHI BI TED PRACTI CES PURSUANT TO
SECTI ONS 89-13 AND 89-14, HRS

8§12-42-41 Scope. This subchapter governs the general
procedure relating to prohibited practices pursuant to sections 89-13
and 89-14, HRS. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS
§889- 13, 89-14)

8§12-42-42 Conplaint. (a) A conplaint that any public
enpl oyer, public enployee, or enployee organi zation has engaged in
any prohibited practice, pursuant to section 89-13, HRS, nmay be filed
by a public enployee, enployee organization, public enployer, or any
party in interest or their representatives within ninety days of the
al | eged viol ation.

(b) A prohibited practice conplaint shall be prepared on a
formfurnished by the board. The original and five copies shall be
filed with the board, and the board shall serve a copy of the
conpl ai nt upon the person charged.
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(c) If the board has reasonabl e cause to believe that the
enpl oyee is a nenber of or is represented by an enpl oyee
organi zation, then service upon an officer of the enpl oyee
organi zation shall be deened to be service upon the enpl oyee.

(d) Any other person claimng interest in the dispute or
controversy, as a public enployer, public enployee, enployee
organi zation, or any party in interest may be nade a party upon proof
of interest.

(e) The board may bring in additional parties by service of a
copy of the conplaint.

(f) Only one conplaint shall issue against a party with
respect to a single controversy. [Eff. Feb. 6, 1981] (Auth: HRS
8§89-5) (Inmp: HRS 8§889-13, 89-14)

§12-42-43 Anmendnent. Any conplaint may be anmended in the
di scretion of the board at any time prior to the issuance of a final
order thereon. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS
§889- 13, 89-14)

8§12-42-44 Wthdrawal. Any conplaint my be w thdrawn at any
time prior to the issuance of a final order thereon, upon notion and
with the consent of the board. Whenever the board approves
wi t hdrawal of such conplaint, the case shall be closed. [Eff.
Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS 8889-13, 89-14)

8§12-42-45 Answer. (a) A respondent shall file a witten
answer to the conplaint within ten days after service of the
conplaint. One copy of the answer shall be served on each party, and
the original and five copies, with certificate of service on all
parties, shall be filed with the board.

(b) If the charge is believed by a respondent to be so vague
and indefinite that the respondent cannot reasonably be required to
frame an answer thereto, such respondent may, within five days after
service of the conplaint, file with the board a notion for
particul ari zation of the conplaint, requesting that the conpl ai nant
file a statenment supplying specific information. |If the board grants
such notion, the conplainant shall file with the board the origi nal
and five copies of the requested particularization, with certificate
of service on all parties, within five days after service of the
board’s granting order, unless the board directs otherwise. |If the
conplainant fails to tinmely file and serve the particularization, the
board shall dism ss the conplaint. Wthin five days after the
service of the conplainant’s particul arization, the respondent shall
file with the board the original and five copies of the answer, wth
certificate of service on all parties, unless the board directs
ot herw se.

(c) The answer shall contain the foll ow ng:

(1) A specific adm ssion, denial, or explanation of each

al l egation of the conplaint, or, if respondent is wthout
know edge t hereof, such respondent shall so state and such
statenment shall constitute a denial. Adm ssions or
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denials may be made to all or part of the allegation, but
shall fairly neet the substance of the all egation.
) A specific detailed statement of any affirmative defense.
) A clear and concise statenment of the facts and matters of
| aw relied upon constituting the grounds of defense.

) In extraordinary circunmstances as determ ned by the board,
the board may extend the time within which the answer shall be filed.
(e) All allegations of new matters in the answer shall be

deened denied w thout the necessity of a reply.

(f) The board nay permt the respondent to amend the answer
for good cause shown at any tinme before or during the hearing.

(g) If the respondent fails to file an answer, such failure
shall constitute an adm ssion of the material facts alleged in the
conplaint and a waiver of hearing. [Eff. Feb. 6, 1981] (Auth: HRS
8§89-5) (Inmp: HRS 8§889-13, 89-14)

(2
(3
(d

8§12-42-46 Notice of hearing. (a) The board shall issue
written notice of hearing upon the parties. The initial notice of
hearing shall be served personally or by registered or certified mai
with return recei pt requested. The notice shall include a statenent
of the date, time, place and nature of hearing, and such other
information in accordance with section 91-9, HRS.

(b) The hearing shall be held not |ess than ten nor nore than

forty days after the filing of the conplaint or amendnent thereof.
[Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS 8§889-13, 89-14,
91-9, 91-9.5)

8§12-42-47 Prehearing conference. At l|least five days prior to
t he schedul ed date for hearing, the board nay hold a prehearing
conference for the purpose of arriving at a settlenment or
clarification of the issues and, to the extent possible, an agreenent
on facts, matters, or procedures as nmay facilitate and expedite the
hearing or adjudication of the issues. [Eff. Feb. 6, 1981] (Auth:
HRS 889-5) (I nmp: HRS 8889-13, 89-14)

8§12-42-48 |Interlocutory order. Pending the final
determ nation of the controversy the board may, after hearing, nake
interlocutory orders which may be enforced in the same nmanner as
final orders. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS
§889-13, 89-14, 377-9)

8§12-42-49 Hearing. (a) Except as otherw se provided in this
subchapter, and insofar as it is not inconsistent with section 377-9,
HRS, the procedure for hearing on prohibited practices shall be
governed by the provisions of subchapter 1.

(b) Where the respondent desires to waive hearing on the
al l egations set forth in the conplaint and not to contest the
proceedi ng, the answer nay consist of a statenent that respondent
refrains fromcontesting the proceeding and consents that the board
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may make, enter and serve upon respondent an order to cease and
desi st.

(c) No person shall be excused from attendi ng and testifying
or from produci ng books, records, correspondence, docunents, or other
evi dence in obedience to a subpoena issued by the board on the ground
that the testinony or evidence required may tend to incrimnate such
person or subject such person to penalty or forfeiture under the |aw
of the State, but such person shall not be prosecuted or subjected to
any penalty or forfeiture for or on account of any transaction,
matter or thing concerning which such person nay testify or produce
evi dence, docunentary or otherw se, in such proceedings. Such person
so testifying shall not be exenpt, however, from prosecution and
puni shnent for perjury commtted in so testifying. [Eff. Feb. 6,
1981] (Auth: HRS 889-5) (Inp: HRS 8§889-13, 89-14, 377-9)

8§12-42-50 Decision and order. The board shall prepare a
deci sion setting forth findings of fact, conclusions of |aw, and
order dism ssing or sustaining the conplaint, in whole or in part.
The board may require the respondent to do any or all of the
following: to cease and desist fromthe prohibited practice found to
have been commtted; to suspend the respondent’s rights, immunities,
privileges, or renedies granted or afforded by chapter 89, HRS, for
not nore than one year; or to require the respondent to take such
affirmative action as will effectuate the purpose of chapter 89, HRS,
i ncluding reinstatenment of an enployee with or wi thout pay as may be
deenmed proper. The order may further require the respondent to nmake
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reports fromtime to tine show ng the extent of conpliance. [Eff.
Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS 8889-13, 89-14, 91-12,
377-9)

8§12-42-51 Enforcenent of order. |[If any party fails or
negl ects to obey an order of the board while the sane is in effect
the board may petition the circuit judge of the judicial circuit
wherein such party resides or usually transacts business for the
enf orcenent of the order and for appropriate tenporary relief or
restraining order, and shall certify the file in the court the record
in the proceedings, including all docunents and papers on file in the
matter, the pleadings and testinmony upon which the order was entered,
and the decision and order of the board. Upon such filing the board
shal | cause notice thereof to be served upon the party by mailing a
copy to the party’s |ast known post office address, and thereupon the
judge shall have jurisdiction in the premses. [Eff. Feb. 6, 1981]
(Auth: HRS 889-5) (Inmp: HRS 8§8889-13, 89-14, 377-9)

8§812-42-52 to 55 (Reserved)

SUBCHAPTER 4

RESCOLUTI ON OF DI SPUTES, GRI EVANCES, AND
| MPASSES PURSUANT TO SECTI ON 89-11, HRS

8§12-42-56 Scope. This subchapter governs the general
procedure relating to nediation, fact-finding, and arbitration in
| abor di sputes pursuant to section 89-11, HRS. [Eff. Feb. 6, 1981]
(Auth: HRS 889-5) (Inmp: HRS §89-11)

8§12-42-57 Policy. It is the policy of the board to encourage
parties to any | abor dispute to voluntarily settle their differences.
However, if the parties are unable to resolve their differences, the
board shall assist the parties in resolving any |abor dispute through
medi ati on, fact-finding, or arbitration to pronote cooperative
rel ati ons between governnment and its enpl oyees and to protect the
public by assuring effective and orderly operations of governnent.
[Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS §889-1, 89-11)

8§12-42-58 Register of nediators. (a) Any person, broadly
representative of the public, who has been selected by the board for
listing on a register of mediators may act as a nedi ator.

(b) The public enmployers and enpl oyee organi zati ons may, from
time to time, submt in witing the names of proposed nediators to
t he board.

(c) The parties to a | abor dispute may nutual ly agree and
jointly request the board to petition the Federal Mediation and
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Conciliation Service for nediation assistance. [Eff. Feb. 6, 1981]
(Auth: HRS 889-5) (Inmp: HRS §89-11)

8§12-42-59 Reqgister of fact-finders. (a) Any person, broadly
representative of the public, who has been selected by the board for
listing on a register of fact-finders may act as a fact-finder.

(b) The public enployers and enpl oyee organi zati ons may, from
time to time, submt in witing the names of proposed fact-finders to
the board. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS §89-11)

8§12-42-60 Register of arbitrators. (a) Any person, broadly
representative of the public, who has been selected by the board for
listing on a register of arbitrators may act as an arbitrator.

(b) The public enployers and enpl oyee organi zati ons may, from
time to time, submt in witing the nanmes of proposed arbitrators to
the board. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS §89-11)

8§12-42-61 Notice of inpasse. (a) In the event a public
enpl oyer and an excl usive bargaining representative have failed to
reach an agreenent after good faith negotiations, the public enployer
or exclusive bargaining representative may file with the board the
original and five copies of a notice of inpasse, with proof of
service upon all parties.

(b) The notice of inpasse shall contain the foll ow ng:

(1) The nanme and address of the public enployer who is a party
to the negotiations, and the nane and tel ephone nunmber of
its principal representative to be contacted.

(2) The nanme and address of the exclusive bargaining
representative, and the name and tel ephone nunber of its
principal representative to be contact ed.

(3) A description of the appropriate bargaining or optional
appropriate bargaining unit and the approxi mate number of
enpl oyees in the unit.

The dates and duration of negotiation sessions.

The term nation date of the current agreenent, if any.

Whet her the request is a joint request.

A cl ear and conci se statenment of each issue on which an

i npasse has been reached, together with an affidavit as to
the good faith of the statenment and the contents therein.

(8) A clear and concise statenment of any other relevant facts.

(c) The board on its own notion may determn ne that an inpasse
exi sts on any matter in a dispute. |If the board determnes on its
own notion that an inpasse exists, it may render assistance by
notifying the parties to the dispute of its intent. [Eff. Feb. 6,
1981] (Auth: HRS 889-5) (Inmp: HRS 8§889-11)

A~
~No o1 b~
— e

8§12-42-62 |Investigation of inpasse. (a) The board may
conduct an investigation upon the filing of a notice of inpasse. The
pur pose of the investigation shall be to determ ne that:

(1) Mediation is not being resorted to prematurely.
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(2) The parties have been unable to reach agreenent after good
faith negotiations.

(3) An inpasse does in fact exist concerning the ternms and
conditions of enployment of enployees in the appropriate
bar gai ni ng or optional appropriate bargaining unit.

(b) If the board conducts an investigation by hearing, the
hearing shall be held not later than five days after service of the
board’s notice of hearing on all parties personally or by registered
or certified mail with return receipt requested. The notice shal
include a statenment of the date, tinme, place and nature of the
hearing, and such other information in accordance with section 91-9,
HRS. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inmp: HRS 889-11)

8§12-42-63 Appointnment of nmediator. |If the board finds that an
i npasse exists, it shall appoint a nmediator within three days after
the date of the inpasse, which shall be deened to be the day on which
a notice of inpasse is received or the day a determ nation is nade
that an inpasse exists. [Eff. Feb. 6, 1981] (Auth: HRS 8§889-5) (I np:
HRS §89-11)

8§12-42-64 Duties of mediator. (a) The nmediator shall perform
medi ati on duti es under the guidance of the board to whom t he nedi at or
shal | report.

(b) The nmediator’s function shall be to assist the parties in
arriving at a voluntary agreenent.

(c) The nmediator may hold separate or joint nmeetings with the
parties or their representatives, and such nmeetings shall be private
and nonpublic in nature.

(d) Mediation neetings shall be conducted at such time and
pl ace as may be designated by the nediator.

(e) The nmediator may advise the board to invoke fact-finding.
[Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inmp: HRS 889-11)

8§12-42-65 Confidential information. (a) Any information
di sclosed by the parties to the nmediator in the performance of such
medi ator’ s duties shall not be divulged voluntarily or by conpul sion.

(b) All files, records, reports, or other papers received or
prepared by a nediator while serving in such capacity shall be
classified as confidential. The mediator shall not produce any
confidential records of or testify in regard to any nediation
conducted by such nediator, on behalf of any party to any cause
pending in any type of proceeding. [Eff. Feb. 6, 1981] (Auth: HRS
889-5) (Inmp: HRS §89-11)

8§12-42-66 Report of nmediator. The nediator shall, either
orally or in witing, report the progress of nediation efforts, as
well as the terns of the settlenent of the dispute if any, if so
requested by the board. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (I np:
HRS §89-11)
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8§12-42-67 Appointnment and certification of fact-finding board.
(a) If the dispute continues fifteen days after the date of the
i npasse, the board shall appoint within three days a fact-finding
board of not nore than three nenbers, representative of the public,
fromthe register of fact-finders maintained by the board.

(b) Upon the appointnent of a fact-finding board, the board
shall serve a copy of its certification of appointnment of such board
upon all parties. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS
§89-11)

8§12-42-68 Duties of fact-finding board. (a) The fact-finding
board shall performits duties in accordance with procedures

prescri bed by the board.

(b) After appointnment the fact-finding board shall:

) Meet forthwith with the parties involved in the inpasse.

) Conduct inquiries and investigations.

) Hold hearings which shall not be public unless all parties

and the fact-finding board agree thereto.

) Take such other steps as it deens appropriate to resolve

t he i npasse.

(c) For purposes of hearing, investigations, and inquiries,
the fact-finding board shall have the power to issue
subpoenas to conpel the attendance of w tnesses and the
producti on of books and papers relating to any matter
under inquiry, investigation, or hearing, and such ot her
powers as the board is authorized and deens appropriate to
confer on such board. [Eff. Feb. 6, 1981] (Auth: HRS 889-
5) (Inp: HRS §89-11)

8§12-42-69 Report of fact-finding board. (a) The fact-finding
board, acting by a mpjority of its nenbers, shall file with the board
its report, the original and five copies Wit h proof of service upon
all parties, within ten days after its appointnent.

(b) The fact-finding board s report shall contain:

A statenment of findings of fact and conclusions as to al
mat eri al issues.

Recommendati ons for the resolution of the inpasse.

A menorandum stating the reasons and bases for such
findi ngs, conclusions, and reconmendati ons.

(c) Acceptance or rejection of the fact-finding board’s

reconmendat i ons:

(1) Wthin five days after receipt of the fact-finding board s
report and recomrendati ons, the parties to the inpasse
shall file a witten notification of acceptance or
rejection, in whole or in part, of the fact-finding
board’ s recomendati ons.

(2) The parties shall file with the board the original and
five copies of its notification with proof of service upon
all parties.

(3) The notification of acceptance or rejection of the fact-
findi ng board’s recommendati ons shall contain:

(A) The nanme and address of the notifying party.
(B) The nanme and address of the parties to the inpasse.

—_—~ o~
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(C) The nanes of the nmenbers of the fact-finding board.

(D) The date when the report and reconmendations of the
fact-finding board were received.

(E) A clear and conci se statenment of acceptance or
rejection, in whole or in part, of each
recommendati on of the fact-finding board.

(F) A statenent as to whether or not the party agrees to
refer the inpasse to final and binding arbitration.

(d) If the dispute remains unresolved five days after
transmttal of the fact-finding board’ s report and recomendations to
the parties, and if the parties do not refer the dispute to final and
bi nding arbitration, the board shall publish the findings of fact and
recommendati ons for public information. [Eff. Feb. 6, 1981] (Auth:
HRS §89-5) (Inmp: HRS §89-11)

8§12-42-70 Notification of arbitration. |If the dispute
continues thirty days after the date of the inpasse, the parties may
mutual |y agree to submt the remaining differences to arbitration
whi ch shall result in a final and bindi ng decision. Upon such mnutual
agreenent, the parties shall forthwith file with the board the
original and five copies of a witten arbitration notification signed
by both parties. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inmp: HRS
§89-11)

8§12-42-71 Selection and certification of arbitration panel.
(a) The public enployer and exclusive bargaining representative
shal | each select one arbitrator, and the interest arbitrators shal
sel ect an inpartial arbitrator

(b) The board shall select arbitrators in the follow ng
si tuations:

(1) If the interest arbitrators do not select the inparti al
arbitrator within three days after filing of the
arbitrator notification, the board shall select the
inpartial arbitrator fromthe register of arbitrators.

(2) If either the public enployer or exclusive bargaining
representative fails to select an arbitrator within three
days after the filing of the arbitration notification, the
board shall select an arbitrator fromthe register of
arbitrators.

(3) If the public enployer and the exclusive bargaining
representative fail to select arbitrators within three
days after filing the notification of arbitration, the
board shall select three arbitrators fromthe register of
arbitrators.

(c) Upon the appointnent of an arbitration panel, the board
shall serve a copy of its certification of appointnment of such panel
upon all parties. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS
§89-11)
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8§12-42-72 Duties of arbitration panel. (a) The arbitration
panel shall performits duties in accordance with procedures
prescri bed by the board.

(b) After appointnment the arbitration panel shall:
Meet forthwith with the parties involved in the inpasse.
Conduct inquiries and investigations.
Hol d hearings which shall not be public unless all parties
and the panel agree to have them public.
Take what ever action is necessary to resolve the inpasse.

(c) For the purposes of hearings, investigations, and
inquiries, the panel of arbitrators shall have the power to issue
subpoenas to conpel the attendance of w tnesses and the production of
books and papers relating to any matter under inquiry, investigation,
or hearing, and such other powers as the board is authorized and
deens appropriate to confer on such panel. [Eff. Feb. 6, 1981] (Auth:
HRS §89-5) (Inmp: HRS §89-11)

) AUNNAN
A O wWNER
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8§12-42-73 Findings and decision of arbitration panel. (a) |If
the dispute remains unresolved fifty days after the date of inpasse,
the arbitration panel shall file with the board the original and five
copies of its findings and final and bindi ng decision, with proof of
service upon all parties.

(b) The parties shall enter into an agreenent to take whatever
action is necessary to carry out and effectuate the decision of the
arbitration panel.
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[Eff. Feb. 6, 1981] (Auth: HRS §89-5) (Inp: HRS
§89- 11)

8§12-42-74 Paynent for nediation, fact-finding, and
arbitration. The costs for mediation and fact-finding shall be borne
by the board. AlIl other costs, including those of a neutral
arbitrator, shall be borne equally by the parties involved in the
di spute. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Ilnmp: HRS 8§89-11)

8§12-42-75 Firefighters’ disputes. The procedure for
resolution of a dispute between a public enployer and the excl usive
representative of optional appropriate bargaining unit 11
(firefighters) over the ternms of an initial or renewed agreenent
shall be in accordance with the provisions of section 89-11(d), HRS.
[Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inmp: HRS 889-11)

8§12-42-76 Closing of inpasse cases. (a) Upon witten
notification to the board by the public enployer of the execution and
fundi ng of any collective bargai ning agreenent arising out of an
i npasse case filed with the board, or upon the board s own know edge
and information, the board shall issue a “Notice of Intent to Dism ss
| npasse Case Because of Mootness” stating that the board will dism ss
such i npasse case because of npotness, unless it receives witten
notification fromany party to the proceeding within ten days of the
i ssuance of such notice, setting forth reasons why the case should
not be di sm ssed.

(b) Ten days after issuance of such notice, if no objections
to dism ssal are received, the board shall issue an order dism ssing
such case. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS §89-11)

8§812-42-77 to 80 (Reserved)
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SUBCHAPTER 5

PROCEDURES RELATI NG TO STRI KES, RI GHTS
AND PROHI BI TI ONS PURSUANT TO
SECTI ON 89-12, HRS

8§12-42-81 Scope. This subchapter governs the general
procedure relating to enployee participation in a strike, to a strike
about to occur or in progress which presents an imm nent or present
danger to the health or safety of the public, and to a strike
decl ared or authorized by an enployee organi zati on pursuant to
section 89-12, HRS. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (I np:
HRS §89-12)

8§12-42-82 Petition. (a) A petition alleging that enployee
participation in a strike is in violation of chapter 89, HRS, that a
stri ke about to occur or in progress presents an i nent or present
danger to the health or safety of the public, or that a strike
decl ared or authorized by an enployee organi zation is or would be in
viol ation of chapter 89, HRS, may be filed by any public enpl oyer
i nvol ved.

(b) The petition shall be in witing on a form furnished by
the board. The original and five copies, with proof of service upon
all parties, shall be filed with the board.

(c) The petition shall contain the foll ow ng:

(1) The nanme and address of the petitioner filing the

petition, and the nanme and tel ephone nunber of its
principal representative to be contacted.

(2) The nanme and address of the enpl oyee organization

i nvol ved, and the nanme and tel ephone nunber of its
principal representative to be contacted.

(3) A clear and concise statenment of facts supporting

al | egati ons that:

(A) The enployee or enployees participating in the strike
are in violation of chapter 89, HRS.

(B) The strike about to occur or in progress presents an
i mm nent or present danger to the health or safety of
t he public.

(C) The strike declared or authorized by an enpl oyee
organi zation is or would be in violation of chapter
89, HRS.

(4) A clear and concise statenment of any other relevant facts.
[Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS 889-12)

§12-42-83 Anmendnent of petition. Any petitioner may anmend the
petition in the discretion of the board at any tine prior to the
i ssuance of a final order based thereon. [Eff. Feb. 6, 1981] (Auth:
HRS §89-5) (Inmp: HRS 8§89-12)

8§12-42-84 Wthdrawal of petition. Any petition may be
withdrawn at any time prior to the issuance of a final order thereon,
upon nmotion and with the consent of the board. Whenever the board
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approves withdrawal of such petition, the case shall be cl osed.
[Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inmp: HRS 889-12)

8§12-42-85 Answer. (a) The public enployee or enployee
organi zati on agai nst whomthe petition is filed shall file with the
board the original and five copies of a witten answer, with proof of
service upon all parties, within two days after service of the notice
of investigation.

(b) In extraordinary circunstances as determ ned by the board,
the board may extend the time within which the answer shall be filed.
[Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inmp: HRS 889-12)

8§12-42-86 Prelimnary investigation. (a) After a petition
has been filed the board shall conduct a prelimnary investigation to
establish health and safety requirenents, and such prelimnary
i nvestigation shall be given priority over all other cases except
cases of |ike character.

(b) The board shall serve its notice of prelimnary
i nvestigation on the parties personally or by registered or certified
mail with return recei pt requested. The notice shall contain the
pur pose, nature, time, and place of the prelimnary investigation.
I n extraordinary circunmstances as determ ned by the board, the board
may notify the parties orally

(c) The board shall afford all interested parties reasonabl e
opportunity to present all relevant and material facts pertinent to
the inquiry.

(d) Nature of strike:

(1) Enployee participation in a strike, strike about to occur
or in progress. Were the issue is enployee participation
in a strike, or that a strike about to occur or in
progress presents an i nm nent or present danger to the
public health or safety, the prelimnary investigation nmay
be conducted ex parte wi thout the presence of all the
parties.

(2) Strike declared or authorized. Where a strike is declared
or authorized by an enpl oyee organi zati on, the enpl oyee
organi zation shall have an opportunity to be heard during
the prelimnary investigation.

(e) If the board finds that there is i mm nent or present
danger to the health or safety of the public, the board shal
establish specific requirenents that nust be conplied with and which
shal |l include, but not be limted to:

(1) Designation of essential positions.

(2) Any other requirenent it deens necessary in order to avoid
or renove any i mm nent or present danger to the health or
safety of the public. [Eff. Feb. 6, 1981] (Auth: HRS
889-5) (Inmp: HRS §89-12)

8§12-42-87 Hearing. (a) Except as otherw se provided in this
subchapter, the procedure for hearing on any petition filed herein
shal | be governed by the provisions of subchapter 1.
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(b) The board shall serve witten notice of hearing on al
parties personally or by registered or certified mail with return

recei pt requested. The notice shall include a statement of the date,
time, place and nature of the hearing, and such other information in
accordance with section 91-9, HRS. |In extraordinary circunstances as

determ ned by the board, the board nay notify the parties orally.

(c) The hearing shall be held not |later than three days after
service of the notice of hearing.

(d) The board may call on any other public enployer, enployee
organi zation, or any person or organi zation to present testinony and
evidence to assist the board in its determ nation of the issues.
[Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS 889-12)

8§12-42-88 Decision and order. (a) |In the mtter of a
petition relating to enployee participation in a strike, the board
may dismss the petition or find that the enpl oyee strike is unlawful
and i ssue an order directing the enpl oyee or enployees to cease and
desi st fromparticipating in the strike.

(b) In the matter of a petition relating to a strike about to
occur or in progress which presents an i nm nent or present danger to
the public health or safety, the board may dism ss the petition or,
if it finds that there is inmmnent or present danger to the
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health or safety of the public, the board shall establish specific
requi renments that nust be conplied with and which shall include, but
not be limted to:

(1) Designation of essential positions; and

(2) Any other requirenent it deens necessary in order to avoid

or renove any i mm nent or present danger to the health or
saf ety of the public.
The board shall retain jurisdiction to amend the order made, upon
good cause shown, at any time during the strike.

(c) Inthe matter of a petition relating to a strike decl ared
or authorized by an enpl oyee organi zation, the board may di sm ss the
petition or find that such strike is or would be in violation of
chapter 89, HRS, and issue an order directing the enpl oyee
organi zation to wi thdraw such stri ke declaration or authorization and
desist fromstriking. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (I nmp:
HRS §89-12)

§812-42-89 to 95 (Reserved)

SUBCHAPTER 6

8§812-42-96 to 12-42-101 (Repealed April 12, 1982)
§812-42-102 to 105 (Reserved)

SUBCHAPTER 7

FI NANCI AL REPORTS OF EMPLOYEE
ORGANI ZATI ONS
PURSUANT TO SECTI ON 89-15, HRS

8§12-42-106 Scope. This subchapter governs the general
procedure relating to an enpl oyee organi zation’s financial reports to
its menbers pursuant to section 89-15, HRS. [Eff. Feb. 6, 1981]
(Auth: HRS 889-5) (Inmp: HRS §89-15)

8§12-42-107 Financial report. Every enployee organization
shall, within sixty days after the end of its fiscal year, make
available to its nmenbers a detailed witten financial report thereof.
The financial report shall be in the formof a bal ance sheet and an
operating statenment certified as to accuracy by a certified public
accountant. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS 889-
15)

§12-42-108 Petition. (a) In the event that an enpl oyee
organi zation fails to conply with section 12-42-107, any enpl oyee
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within the organi zation may petition the board for an order
conpel l'ing such conpliance.

(b) The petition shall contain the foll ow ng:

(1) The nanme, address, and tel ephone nunmber of the person
filing the petition.

(2) The nane, address and tel ephone nunmber of the enpl oyee
organi zation agai nst whomthe petition is fil ed.

(3) A statenent that the enployee organi zation has failed to
make available to its nmenbers a detailed witten financi al
report, certified as to accuracy by a certified public
accountant, within sixty days after the end of the
enpl oyee organi zation’s fiscal year

(4) A clear and concise statenment of any other relevant facts.
[Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS 889-15)

8§12-42-109 Anendnent. Any petitioner may anmend the petition,
upon nmotion and with the consent of the board, at any tine prior to
the i ssuance of a final order based thereon. [Eff. Feb. 6, 1981]
(Auth: HRS 889-5) (Inmp: HRS §89-15)

8§12-42-110 Wthdrawal. The petition may be w thdrawn at any
time prior to the issuance of a final order based thereon, upon
notion and with the consent of the board. Whenever the board
approves withdrawal of any petition, the case shall be closed. [Eff.
Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS 889-15)

8§12-42-111 Answer. (a) Wthin ten days after service of the
petition the enpl oyee organization shall file with the board the
original and five copies of a witten answer, with certificate of
service upon the petitioner.

(b) The answer shall include specific adm ssion, denial, or
expl anati on of each allegation contained in the petition.
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(c) If the enployee organization fails to tinmely file an
answer, such failure shall constitute an adm ssion of the materi al
facts alleged in the petition and a waiver of hearing. [Eff. Feb. 6,
1981] (Auth: HRS 889-5) (Inmp: HRS 8§89-15)

8§12-42-112 Prehearing conference. At least five days prior to
t he schedul ed date for hearing, the board may conduct a prehearing
conference for the purpose of arriving at a settlenment or
clarification of the issues and, to the extent possible, an agreenent
on facts, matters, or procedures as may facilitate and expedite the
heari ng and adjudi cation of the issues. [Eff. Feb. 6, 1981] (Auth:
HRS §89-5) (Inmp: HRS §89-15)

8§12-42-113 Hearing. Except as provided in this subchapter,
t he procedure for hearing on the failure to make avail able a
financial report by an enpl oyee organi zati on shall be governed by the
provi si ons of subchapter 1. [Eff. Feb. 6, 1981] (Auth: HRS
889-5) (Inmp: HRS §89-15)

8§12-42-114 Decision and order. The board may dism ss the
petition or order the enployee organization to make available to its
menbers a certified witten financial statement. [Eff. Feb. 6, 1981]
(Auth: HRS 889-5) (Inmp: HRS §89-15)

§812-42-115 to 120 (Reserved)

SUBCHAPTER 8

RESOLUTI ON OF DI SPUTES CONCERNI NG
COST | TEMS PURSUANT TO SECTI ON 89-5, HRS

8§12-42-121 Scope. This subchapter governs the genera
procedure for the resolution of any di spute concerning cost itens
pursuant to section 89-5, HRS. [Eff. Feb. 6, 1981] (Auth: HRS 889-5)
(I'nmp:  HRS 889-5)

8§12-42-122 Jurisdiction of board. Jurisdiction of the board
to resolve any dispute concerning cost itens shall be limted to the
determ nati on of whether the matter in dispute is or is not a cost
item and shall be processed upon petition by any excl usive bargaining
representative or public enployer pursuant to the provisions set
forth in subchapter 1 relating to declaratory rulings. [Eff. Feb. 6,
1981] (Auth: HRS 889-5) (Inp: HRS 889-5)

§812-42-123 to 125 (Reserved)
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SUBCHAPTER 9

REFERENCE MATERI ALS PURSUANT TO
SECTI ON 89-5, HRS

8§12-42-126 Scope. This subchapter governs the filing of al
reference materials pertaining to public enpl oyee- nanagenent
rel ati ons pursuant to section 89-5, HRS. [Eff. Feb. 6, 1981] (Auth:
HRS 889-5) (Inp: HRS §89-5)

8§12-42-127 Constitution, charter, by-laws. Upon request from
t he board, an enpl oyee organi zation shall provide and subnmt to the
board a copy of its constitution, charter, or by-laws. [Eff. Feb. 6,
1981] (Auth: HRS 889-5) (Inp: HRS 889-5)

8§12-42-128 Collective bargaining agreenents. The public
enpl oyer entering into a witten collective bargai ni ng agreenent
pursuant to chapter 89, HRS, shall file a copy of the agreenment with
the board within thirty days after execution and issuance. [Eff.
Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS §889-5)

8§12-42-129 Statutes, ordinances, rules, requlations, orders,
policies. The public enployer shall file with the board, within
thirty days after adoption and issuance, a copy of every statute,
ordi nance, rule, regulation, order, or policy statenent affecting
publ i c enmpl oyee- managenent rel ati ons applicable to all enployees of
such public enployer. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (I nmp:
HRS §89-5)

8§12-42-130 |Information and data. Upon request fromthe board,
all public enployers and enpl oyee
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organi zations shall submt information and data pertaining to public
enpl oyee- managenent rel ati ons necessary for the board to carry out
its functions and responsibilities pursuant to chapter 89, HRS.

[Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS 889-5)

8§12-42-131 Statistical data. Upon request fromthe board, al
public empl oyers shall submt statistical data relating to wages,
benefits, and enpl oynment practices in public enploynent. [Eff.
Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS §889-5)

8§12-42-132 Public records. All materials and docunents
submtted to the board under this subchapter shall be considered to
be public records. [Eff. Feb. 6, 1981] (Auth: HRS 889-5) (Inp: HRS
§889-5, 92-50)

§812-42-133 to 135 (Reserved)

SUBCHAPTER 10

REVI EW OF REFUNDS PURSUANT TO
SECTI ON 89-4, HRS

8§12-42-136 Scope. This subchapter governs the procedures for
the review of the anmpbunt to be refunded to a nonnenber enpl oyee by an
excl usive representative pursuant to 889-4, HRS. [Eff. April 12,
1982] (Auth: HRS 889-5) (Inp: HRS 889-4)

8§12-42-137 Petition for review. (a) A nonnenber enployee who
objects to the amobunt to be refunded by an exclusive representative
may petition the board for a review thereof within fifteen days after
receiving notice of the amount of refund fromthe exclusive
representative.

(b) The petition shall be prepared on a form furnished by the
board. The original and five copies thereof shall be filed with the
boar d.

(c) The petition shall contain the foll ow ng:

(1) The nane, address, and tel ephone nunmber of the petitioner
and the petitioner’s attorney or representative;

(2) The bargaining unit of the petitioner;

(3) The nane, address, and tel ephone nunmber of the exclusive

representative agai nst whomthe petition is filed,

(4) The nane, address, and tel ephone nunmber of the public
enpl oyer;

(5) A statenent of the ampbunt deducted fromthe payroll of the
nonmenber enpl oyee which is equivalent to regul ar dues;

(6) A statenent of the ampbunt to be refunded by the exclusive
representative;
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(7) The date which notice of refund was received by the

nonmenber enpl oyee;

(8) A conplete statenent of the reasons for objections to the

amount of refund and any rel evant underlying facts; and

(9) The signature of the petitioner or the petitioner’s

representative.

(d) Any person claimng an interest in the review as a public
enpl oyee, enpl oyee organi zation or party in interest, my intervene
pursuant to 812-42-8(g)(14); provided however, that affected
nonmenber enpl oyees shall file a tinmely petition for review

(e) Upon the filing of a petition under this subchapter, the
board shall serve a copy of the petition upon the exclusive
representative, personally or by mail. [Eff. April 12, 1982] (Auth:
HRS 889-5) (Inp: HRS 8§89-4)

§12-42-138 Answer. (a) The exclusive representative shal
file a witten answer with the board within ten days after service of
a copy of the petition. One copy of the answer shall be served on
each party, and the original and five copies, with certificate of
service on all parties, shall be filed with the board.

(b) The answer shall contain the foll ow ng:

(1) A specific adm ssion, denial, or explanation of each

al l egation of the conplaint, or, if the respondent is
wi t hout knowl edge thereof, the respondent shall so state
and the statenment shall constitute a denial. Adm ssions
or denials may be nade to all or part of the allegation,
but shall fairly neet the substance of the allegation;

(2) A specific detailed statement of any affirmati ve defense;

and

(3) A clear and concise statenment of the facts and matters of

| aw relied upon constituting the grounds for defense.

(c) In extraordinary circunstances as determ ned by the board,
the board may extend the time within which the answer shall be filed
upon motion filed by the respondent with an acconpanying affidavit
setting forth the grounds upon which the notion is based and
indicating the position of the other parties with regard to the
extension. Any notion for extension shall be filed prior to the
expiration of the required period for filing an answer.

(d) If the exclusive representative fails to tinely file an
answer, that failure may constitute an adm ssion of the materi al
facts alleged in the petition and a waiver of a hearing thereon.
[Eff. April 12, 1982] (Auth: HRS 889-5) (Inmp: HRS 889-4)

8§12-42-139 Anendnent. Any docunent filed under this
subchapter may be anended in the discretion of the board in
accordance with the procedures set forth in 812-42-8(g)(10) at any
time prior to the issuance of a final order thereon. [Eff. April 12,
1982] (Auth: HRS 889-5) (Inp: HRS 889-4)

8§12-42-140 Wthdrawal. A petition may be w thdrawn at any
time prior to the issuance of a final order thereon, upon notion and
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with the consent of the board. Whenever the board approves the
wi t hdrawal of the petition, the case shall be closed. [Eff.
April 12, 1982] (Auth: HRS 889-5) (Inp: HRS §89-4)

8§12-42-141 Prehearing conference. At |least five days prior to
t he schedul ed date for hearing, the board may conduct a prehearing
conference for the purpose of arriving at a settlenment or
clarification of the issues and, to the extent possible, an agreenent
on facts, matters or procedures as nmay facilitate and expedite the
heari ng and adjudi cation of the issues. [Eff. April 12, 1982]
(Auth: HRS 889-5) (Inp: HRS §89-4)

8§12-42-142 Notice of hearing. The board shall issue witten
notice of hearing to the parties. The initial notice of the hearing
shal | be served personally or by registered or certified mail with
return recei pt requested. The notice shall include a statenment of
the date, time, place, and nature of the hearing, and other
appropriate information in accordance with 891-9, HRS. [Eff. Apri
12, 1982] (Auth: HRS 889-5) (Inp: HRS §89-4)

§12-42-143 Hearing. Except as otherw se provided in this
subchapter, the procedure for a hearing on any petition filed
pursuant to this subchapter shall be governed by the provisions of
subchapter 1 of this chapter. [Eff. April 12, 1982] (Auth: HRS 889-
5) (Inp: HRS §89-4)

8§12-42-144 Decision and order. In the disposition of
petitions filed under this subchapter, the board may:

(1) Dismss the petition; or

(2) Find that the exclusive representative has not returned to
t he nonmenber enployee, a pro rata share of expenditures
made by the exclusive representative for activities of a
political and ideol ogical nature unrelated to the terns
and conditions of enploynent and i ssue an order directing
the exclusive representative to appropriately adjust the
anounts to be refunded; or

(3) Award such other relief as the board deenms just. [Eff.
April 12, 1982] (Auth: HRS 889-5) (Inp: HRS 889-4)
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